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INTRODUCTION 

On April 29, 2011, the Silicon Flatirons Program convened a roundtable at the 

offices of Wilkinson Barker and Knauer in Washington, D.C., to discuss the cable and direct 

broadcast satellite (DBS) compulsory copyright licenses. Industry experts with diverse 

views on the subject attended, including representatives from the large and small cable 

companies, satellite and Internet programming distributors, commercial and public 

broadcasters, major networks, content creators, public interest advocates, and former 

government personnel. 

Under the statutory licenses, multichannel video programming distributors 

(MVPDs) who comply with various statutory requirements and FCC regulations can 

retransmit programming on their systems without obtaining permission from the 

copyright holder. These licenses are controversial topics. Supporters of the compulsory 

license hold that the special nature of the programmer-broadcaster-MVPD relationship 

makes them necessary. Opponents of the statutory license see it as an outdated regulatory 

artifact that adds friction to the media environment and prevents content creators from 

receiving fair market value for their works. Still others propose that the licenses may be 

reformed in certain ways—for example, by harmonizing the DBS and cable licenses, 

extending them to online services that offer services similar to MVPDs, or eliminating the 

license for distant signals while maintaining it for local ones. 

The roundtable discussion did not reach consensus among all participants, although 

some discussants found that their views were not as dissimilar as initially expected. 

Additionally, the roundtable provided a forum where various industry participants and 

observers could directly present their views to an informed audience. 

BACKGROUND 

The cable and DBS compulsory licenses sit at the intersection of copyright and 

broadcast law. Under these licenses, certain MVPDs that comply with various technical 

prerequestites are permitted to retransmit broadcast signals without infringing 



programming copyrights.1 The history of these compulsory licenses is complex. Initially, 

cable systems retransmitted broadcast stations without permission or payment to either 

stations or program creators, and could carry stations without regard to their intended 

audience. The broadcasting industry found that some stations lost viewers to out-of-

market stations carried by local cable systems, which might duplicate programming that 

the for which local broadcaster had paid for exclusive rights. Stations that were themselves 

carried in distant markets didn’t necessarily benefit from the larger audience resulting 

from being carried in other markets, as advertisers local to their home market might have 

no interest in reaching those markets. In any event, distant carriage was unpredictable and 

not in the station’s control. Independent programming creators had an interest in the 

continued health of their primary distributors, the broadcasters. And along with the 

broadcasters they believed it was inequitable that a new, profitable industry should 

emerge that used others’ content for free. Both program suppliers and broadcasters 

therefore wanted cable to make some kind of payment for the use of content, broadcast 

signals, or both. 

Cable was able to fend off claims under copyright law. The Supreme Court twice 

held that it did not infringe copyright to retransmit broadcast signals on cable systems 

(that is, that such retransmissions did not constitute “performances” under the Copyright 

Act, and so were outside of the scope of the copyright owner’s exclusive rights).2 But the 

FCC was able to regulate cable under a theory of ancillary authority and to protect 

broadcasting from perceived “unfair competition.” It enacted a number of regulations that 
                                                        
1 17 U.S.C. § 111; 17 U.S.C § 119. (The most recent legislative activity on this topic was the 
Satellite Television Extension and Localism Act of 2010, P.L 111-175.) Distinctions between 
the cable compulsory license and the DBS compulsory license are generally not relevant to 
this discussion, and references to “the license” apply to them both. These provisions of 
copyright law intersect curiously with communications policy—under 111(d), the license 
applies only “where the carriage of the signals comprising the secondary transmission is 
permissible under the rules, regulations, or authorizations of the Federal Communications 
Commission.” (There are similar provisions in 119.) Thus, if the cable system is out of 
compliance with FCC regulations, the license does not apply. This cross-referencing gives 
FCC regulations a direct effect on substantive copyright law. But telco subscription video 
services such as AT&T’s U-Verse or Verizon’s FiOS are considered “cable” for the purpose of 
the compulsory license regardless of any FCC classification.  
2 Fortnightly Corp. v. United Artists Television, 392 U.S. 390 (1968); Teleprompter Corp. v. 
Columbia Broadcasting System, 415 U.S. 394 (1974). 



were designed to prevent cable systems from duplicating content already available locally 

and to otherwise prevent cable from unduly disrupting broadcast business models. In the 

meantime, the cable, content, and broadcasting industries agreed to support a package of 

legislation and regulation that would, among other things, change copyright law so that 

cable retransmissions would be considered “performance,” while simultaneously creating a 

compulsory license to shield cable from infringement claims provided they met certain 

requirements, including paying set fees. The fees would then be used to compensate 

copyright holders. 

The compulsory license was created because of the prevailing view that the 

transaction costs of each cable system contracting with each content provider would be too 

high, limiting both the growth of cable and the audience for content. But some content 

owners have been dissatisfied with what they see as the slow, bureaucratic way that 

compulsory license fees are distributed to their industry, and with the amount of these 

fees. These content owners have come to feel their interests would be better served 

without the license. Market mechanisms, they maintain, would take care of transaction cost 

issues. But others (including some content owners) worry that holdout problems and 

blackouts would become more common if content owners were given a veto over which 

MVPD systems may carry their content, and under what conditions, or that the cost of 

clearing rights could be disruptive to the availability of content. 

This resolution owes in some way to the division between copyright and 

communications policy. The Judiciary Committee of the Senate has jurisdiction over 

copyright, while the Commerce Committee has jurisdiction over communications. This 

creates political and logistical challenges for bills that affect both domains. The framework 

that was adopted in 1976, therefore, respects this jurisdictional split—the availability of 

the compulsory license is expressly conditioned on compliance with the Communications 

Act and FCC rules. Communications policy therefore directly effects substantive copyright 

law—for example, although section 119 of the Copyright Act did not change, the statutory 

enactment of retransmission consent in 1992 conditioned the availability of the license on 

these new rules. Had there not been a jurisdictional split in the Senate, the divergent 

interests of cable systems, broadcasters, and content creators may have been resolved 



differently (or at least more simply). Part of the roundtable discussion was devoted to 

determining exactly what such a better resolution of these interests would look like. 

Nevertheless, the framework adopted in 1976 is more or less the system in place 

today—the most notable changes have been the addition of DBS to the landscape, and the 

statutory enactment of retransmission consent and must-carry rules, mentioned above.3 

Policymakers have looked at the system before and have left it relatively unchanged. But 

the media industry is now in a state of flux, as new technologies and consumer demands 

upset settled practices. This point of inflection provides an opportunity to reexamine the 

policy rationale of the cable and DBS compulsory licenses. 

SUMMARY OF VIEWS 

Participants expressed many views on the subject. 

In Favor of Phaseout 

The commercial content industry, and some elements of the broadcast industry4 are 

generally in favor of phasing out the license. Most media markets perform well without 

government intervention in the form of a compulsory license, and these parties argue that 

the broadcast television market would similarly develop practices to ensure that MVPDs 

could carry programming and that viewers could watch it. In other areas of the video 

market, they note, content distributors (such as cable channels) simply obtain the rights to 

the content they carry directly from the rights-holders, or their intermediaries. Online 

video distributors such as Netflix (which operate differently than MVPDs since they offer 

                                                        
3 The FCC had been dealing with must-carry, retransmission, and related issues for decades 
without direct statutory authorization. Charles Lubinsky provides an excellent historical 
overview. See Charles Lubinsky, Reconsidering Retransmission Consent: An Examination of 
the Retransmission Consent Provision of the 1992 Cable Act, 49 FED. COMM. L.J. 99, 109 (“ 

The first regulations were promulgated in the mid-1960s. These stated that (1) 
CATV systems were required to transmit to their subscribers the signals of any 
station into whose service area they have brought competing signals (must-carry) 
55 and (2) importation of distant signals into the 100 largest television markets was 
prohibited without FCC approval of its necessity. 56 The FCC also promulgated 
nonduplication rules…. 

”). 
4 Views among broadcasters as a whole are diverse and evolving—some are in favor of 
keeping the license in place, some are in favor of phase out, and, as discussed below many 
stake out a middle position, such as the view that the license should be phased out for 
distant but not local signals. 



disaggregated on-demand programming rather than bundles of programming streams) 

succeed without a compulsory license. Solutions can even develop in situations with high 

transaction costs; for instance, radio and television stations pay royalties to voluntary 

collecting societies for the right to broadcast musical compositions. (Collecting societies do 

raise antitrust concerns—ASCAP and BMI operate pursuant to consent decrees and their 

fees are overseen by a “rate court.”5)More directly relevant to the compulsory license issue, 

a cable channel such as Comedy Central obtains for itself the rights to all the programming 

it carries. As part of this it obtains the rights necessarily to allow its programming to be 

retransmitted on cable systems and satellite. No compulsory license is needed: such 

channels merely sublicense their content to each MVPD that carries them. Advocates of 

phasing out the compulsory license argue that there is no compelling reason for things to 

be different in the case of broadcasting; cable systems could simply obtain rights from 

programming creators directly or through market intermediaries. The compulsory license 

was adopted to alleviate the fear of excess transaction costs;6 there was concern that cable 

systems would not be able to locate and strike deals with rightsholders. Since that time, 

however, the market has matured, and phase-out advocates point to cable channels as 

evidence that a sublicensing model reduces transaction cost problems. Some participants 

argued that the logical choice for such an intermediary would be local broadcasters. Under 

the retransmission consent system, MVPDs already negotiate with most of the commercial 

                                                        
5 See, e.g., U.S. v. ASCAP, SDNY Civ. Action No. 41-1395, Second Amended Final Judgment, 
http://www.ascap.com/members/governingDocuments/pdf/ascapafj2.pdf. 
6 Statement of Marybeth Peters, Register of Copyrights, before the Subcommittee on Courts 
and Intellectual Property Committee on the Judiciary, June 15 2000, 
http://www.copyright.gov/docs/regstat61500.html (“ 

The reasons offered for enactment of the cable and satellite licenses, and 
compulsory licenses in general, are essentially economic ones. For the cable license, 
Congress believed that the transaction costs associated with a cable operator and 
copyright owners bargaining for separate licenses to all television broadcast 
programs retransmitted by the cable operator were too high to make the operation 
of the cable system practical. Unlike a broadcast station which negotiates directly 
with the copyright owners for the programs it transmits over-the-air, cable systems 
carry multiple broadcast stations, raising substantially the number of copyright 
owners the cable operator would have to bargain with for retransmission rights. 
The transaction cost problem was exacerbated by the cable industry's lack of 
market power in 1976. 

”) 



network affiliates and other commercial broadcasters; after a phaseout of the compulsory 

license such broadcasters would simply sublicense content to an MVPD as part of an 

agreement that would have been entered into anyway.  

Opposition to Phaseout 

In general, MVPDs that use the compulsory license, as well as noncommercial 

broadcasters and some independent program creators, feel that the system functions well 

as it stands. They point to two factors which, they argue, make the case for a phase-out of 

the compulsory license less compelling.  

First, the license is intertwined with other areas of media law, such as must-carry, 

retransmission consent, buy-through, network non-duplication, syndicated exclusivity, and 

sports blackout rules. Any change to the license, they cautioned, would have to be 

accompanied by other policy changes. For example, a commercial broadcaster’s right to 

negotiate for compensation in exchange for the carriage of its signal was developed with 

the compulsory license as background. Some MVPDs argue that a portion of the increasing 

fees MVPDs pay for retransmission rights works its way upstream to content creators, and 

that any reform efforts should consider if, and to what extent, changing the compulsory 

license system would change how much compensation, direct or indirect, content creators 

actually receive. (It is, of course, debatable whether the amount that makes its way 

upstream is the “right” amount, and if not whether it’s too much or not enough.) Therefore, 

under this view, abolition of the compulsory license would need to be accompanied by a 

restructuring of the retransmission consent regime and other regulations that affect 

broadcasting (and that some MVPDs regard as regulatory privileges). While not every 

broadcast regulation is as contentious as retransmission consent, there is still no consensus 

on whether and to what extent they should be reformed. Opinion is divided as to whether 

broadcast regulations such as syndicated exclusivity mentioned above provide a real 

benefit to broadcasters, or whether they simply reinforce terms that are (or would 

otherwise be) part of program license agreements. On the one hand, these rules were 

generally enacted prior to the current retransmission consent system, and are now 

arguably superfluous. On the other hand, they might provide some benefit to broadcasters 

as a legal backstop or a baseline for further contractual negotiations, and at worst do no 

real harm. 



Second, MVPDs eligible for the compulsory license point to broadcasting’s unique 

market structure. Unlike cable channels, broadcast stations provide national (network and 

syndicated) and local programming to specifically delineated geographic areas. National 

programmers, affiliates, and independent content producers and local stations all benefit 

from this arrangement, and most viewers appreciate the local news, sports, and other 

content that local broadcasters are well-situated to provide. Thus, to the extent that this 

industry structure is the result of consumer demand, a change to the compulsory license 

would probably not, by itself, immediately upset it. Were local broadcasters to obtain 

sublicensing rights, those rights might be limited by contract to the areas their signals 

currently cover, regardless of whether those rights are exclusive or non-exclusive.7 While 

MVPDs with regional or nationwide footprints (large multi-system cable operators such as 

Comcast and DBS systems such as DISH) are accustomed to dealing with local broadcasters 

whose signals they make available to only a fraction of their customers, new video entrants 

(such as an online video distributor) might find it challenging to have to negotiate rights to 

the same content dozens of times over for each local market. An online MVPD, for instance, 

might wish to offer a service that carried only national content—cable channels and 

syndicated and network content—directing viewers to tune in to local broadcasters for 

local content. A sublicensing arrangement where local broadcasters acted as the exclusive 

or preferred source for national content, or any potential system where local broadcasters 

have veto power over the retransmission of content, could preclude this. 

While elimination of the retransmission consent rules seems to some observers to 

be part of a natural quid pro quo that would accompany the phaseout of the compulsory 

license, broadcasters would object to a reform that eliminates any rights they have in their 

“signals” as apart from the copyright in any particular content carried on those signals. 

While content owners may benefit indirectly from retransmission consent, commercial 

broadcasters are the direct beneficiaries.8 Arguably, these broadcasters benefit from a 

                                                        
7 Presumably a content creator could, if it chose, only grant non-exclusive sublicensing to a 
broadcaster, who would in turn pay it less. 
8 While the current retransmission consent system was adopted in the context of the 
compulsory license, broadcasters generally argue that they should have rights to their 
signals apart from any other copyright interest, whether or not there is a separate 
compulsory license. The Rome Convention (to which the United States is not a signatory 



retransmission consent system that guarantees they have a seat at the table instead of a 

market solution that could bypass them (except to the extent that many of them are 

content owners themselves). MVPDs might object to paying local stations for 

retransmission consent rights without a compulsory license, but local stations would not 

have an incentive to charge less for retransmission rights merely because MVPDs are also 

paying a third party for copyrights. This situation could lead to showdowns between 

broadcasters and MVPDs, conflicts between networks and affiliates, attempts by MVPDs to 

carry network and syndicated content through means other than signal retransmission, 

and other disruptions. 

Representatives of public broadcasters and the content owners that routinely 

produce programming for distribution by them maintain that many of the arguments made 

in favor of a phaseout fall apart when applied to retransmission of public television signals. 

For example, public television stations are carried strictly on a “must carry” basis, based on 

Congress’s recognition of the benefits of universal availability of public television 

programming. Because public television stations do not condition carriage upon receipt of 

retransmission consent fees (consistent with this Congressionally endorsed principle of 

universal service), these stations would not be able to recoup the added costs of clearing 

retransmission rights for cable and satellite operators. Thus, an elimination of the statutory 

license would transfer the costs that may be associated with retransmitting copyrighted 

public television programming from cable operators to the local stations themselves.  This, 

in turn, would take critical resources away from public broadcasting’s core educational and 

public service mission. 

                                                                                                                                                                                   
nation) gives broadcasters in many countries broad rights that exist in addition to 
copyright and go much further than retransmission consent. See WIPO, Rome Convention, 
http://www.wipo.int/treaties/en/ip/rome, for the text of the treaty and current 
contracting parties. Current efforts at WIPO seek to supplement the Rome Convention with 
a more comprehensive broadcast treaty that includes the United States. Rights granted to 
broadcasters (and “related rights” generally) are expressly intended to benefit parties 
other than the “authors” who enjoy copyright. Thus, while in the U.S. retransmission 
consent is often seen as part and parcel of the copyright license debate, internationally this 
is not the case.  
 



 Many participants observed that the effect of various media policies including the 

compulsory license varied. Smaller cable systems, independent broadcasters, public 

broadcasting, and even some content creators could be hurt by some reforms, and might 

lack the influence to effectively advocate for their position during any reform effort. Small 

cable operators, for instance, might not be able to obtain licenses in the marketplace as 

easily as larger ones, and independent or public broadcasters might not be able to obtain 

sublicensing rights that would allow their signals to be carried by MVPDs. 

A Hybrid Approach 

Many broadcasters propose a hybrid approach under which the statutory licenses 

enabling MVPD carriage of programming on distant signals would, with limited 

exceptions,9 be eliminated, but those statutory licenses enabling carriage of programming 

on local stations would be retained.  (Today, carriage of local signals is free under the 

license, while carriage of distant signals is not.) This approach is a compromise: it balances 

the interests of local broadcasters in reaching its entire local market and in maintaining 

geographic exclusivity, with the interests of copyright owners in receiving compensation 

when their content is commercially exploited.  

Support for, and Opposition to, Technical Reforms 

Some proponents of online video distribution decry the fragmented nature of 

today’s system. A potential new video distributor may have to convince both the Copyright 

Office that it is a “cable” system for copyright purposes and the FCC that it qualifies as an 

MVPD for regulatory purposes. This can be challenging.10 Local broadcast stations may be 

uninterested in granting retransmission consent to new entrants. In turn, content owners 

may be unwilling to upset existing distribution relationships. Standard industry 

agreements might not be flexible enough to deal with a new entrant with an initially small 

audience. In short, the current business and regulatory environment seem designed to help 

incumbents work together well, but lack the scope and flexibility that would facilitate new 

entry.  

                                                        
9 These exceptions could be for “short” markets not having a full complement of network 
affiliate stations, households unserved by any satellite carrier, and nationally distributed 
superstations. 
10 See WPIX v ivi, 2011 U.S. Dist. LEXIS 17654 (2011). 



Opponents of the statutory license observe that eliminating both the license and 

other regulatory requirements surrounding broadcasters and MVPDs would level the 

playing field—online video would be able to sink or swim on its own merits. But both 

supporters of the status quo and advocates of reform to the statutory license question 

whether a hasty removal of regulatory requirements would advantage existing incumbents 

still further, harm public broadcasters and small and rural cable systems, and make new 

entry even more difficult. Under this view, the license should be reformed such that new 

entrants (including online video distributors) have the same opportunities as incumbents 

to compete. Some advocates of extending the license to online video, while dissatisfied with 

the status quo, do point to one advantage of the current system: simplicity for potential 

distributors. The current broadcast signal-oriented framework provides a “bundle” of 

content making it administratively simpler for a video redistributor to acquire rights to en 

toto, when compared with having to negotiate separate deals with individual copyright 

owners. In other words, a broadcast-centric model is desirable from the point of view of 

anyone who wants to provide a traditional MVPD-like service that involves bundling 

together content from a variety of sources. 

“Technological neutrality” is often cited as a touchstone of good regulatory policy, 

and some advocates of reform take it as a given that the differences between the cable and 

DBS licenses, and the prevailing view that online video distributors are currently excluded 

from the scope of the compulsory license, should be eliminated if the licenses are not 

phased out altogether. Advocates of phasing out the license are skeptical of calls to extend 

or reform it. They also counter that technological neutrality is a good idea—unless there are 

good reasons to discriminate among technologies. They point out that DBS, for example, is 

a nationwide service, while cable is local or regional. It is reasonable, they argue, to subject 

the different services to different requirements.  

Broader questions 

Much of the discussion focused on who benefits under the current system, and 

whether this was a fair arrangement. But several participants questioned whether reform, 

expansion, or abolition of the compulsory license would help serve the fundamental policy 

purpose of copyright law, “to promote the progress of science and useful arts.” 

Policymakers and the public may be less motivated to “reform” a system if that reform 



simply involves moving money from one industry to another, without any corresponding 

public benefit. One participant even observed that the purpose of any reform should be to 

promote high quality works—not simply the creation of more works. Others countered 

that the primary means by which copyright law encourages the creation of new works is by 

securing exclusive rights to creators, and that ensuring that creators were paid the full 

market value for their works would necessarily benefit the public. They were also skeptical 

that policymakers in Washington, rather than the general public, are a better judge of the 

subjective “quality” of works. 

Participants also expressed different views on how a transition away from a 

compulsory license model, if it were effected, would work. On one extreme, broadcasters 

would be required to obtain sublicensing rights from content creators. This approach, 

however, was criticized by others as amounting to no more than a new form of compulsory 

license: in effect, content creators would be required to grant sublicensing rights in order 

to have their content shown via broadcast. On the other hand, without such a requirement, 

MVPDs might have to black out certain programming when retransmitting certain signals, 

which would be logistically difficult and confusing for viewers. Some discussants instead 

supported a less regulatory approach, confident that market mechanisms would develop to 

simplify licensing agreements—broadcasters might insist on obtaining sublicensing rights 

without a federal mandate, for instance. There were two points, at least, that most 

advocates agreed on: that if Congress were to eliminate the statutory license, the transition 

must be gradual enough to allow private licenses to be negotiated, and the need to 

determine how must-carry rules apply in the absence of the statutory licenses. 

CONCLUSION 

 Although they disagreed on the proper policy respecting the compulsory cable and 

DBS licenses, many participants in the roundtable agreed that the licenses cannot be 

considered in a vacuum. Other laws and regulations, as well as business practices and 

consumer expectations have been built up around a regulatory system designed in the 

1970s, and updated only infrequently since then. Therefore, if Congress considers 

modifying the compulsory license regime, some interests will likely pressure it to 

undertake a more wide-ranging review of communications and media law. 


